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FEDERAL ELECTION COMMISSION

999 E Street, N.W.
Washington, D.C. 20463

FIRST GENERAL COUNSEL'’S REPORT

COMPLAINANT:

RELEVANT STATUTES
AND REGULATIONS:

INTERNAL REPORTS CHECKED:
FEDERAL AGENCIES CHECKED:

L

MUR: 6138

DATE COMPLAINT FILED: 11/26/08
DATE OF NOTIFICATION: 12/08/08
LAST RESPONSE RECEIVED: 02/06/09
DATE ACTIVATED: 03/25/09

I
STATUTE OF LIMITATION: 6/01/12—
10/05/13

Kwame Vidal, Campaign Manager, David
Scott for Congress

Honeycutt for Congress and Scott

Mackenzie, in his official capacity as
treasurer

Andrew Honeycutt

Democrats for Good Government

David Knox

2U.S.C. § 431(22)
2US.C. §433
2U.S.C. § 434
2US.C. § 441d(a)
2 US.C. § 441h

11 CFR. § 10026
11 CFR. §110.11

Disclosure Reports

Vi3

LE:Z Wd 928340102

The Complaint in this matter alleges that Honeycutt for Congress (“HFC”) and
Democrats for Good Government (“DGG”) violated the Federal Election Campaign Act

of 1971, as amended (“the Act”) in connection with two communications critical of
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Honeycutt’s opponent, U.S. Representative David Scott. First, the Complaint alleges that
the communication titled “Corrupt” included a disclaimer stating that it was paid for by
DemocratsforGoodGovernment.com, evea though an invoice and HFC disclosure report
indicate that HFC in fact paid for it. See Attachment 1. Next, the Complaint alleges that
HFC did not timely disclose Its payment for the “Corrupt” communication. Further, the
Complaint alleges thiet HFC amd DGG, throught their agents, fraudulently missepresented
theniselves as speaking nn behalf of the Demamatic Pasty beenuss #he “Carrept”
com=unication inchuded a depiction of the Democmatic Party dankey logo.

The Complaint also alleges that DGG’s communication, “Votess,” failed to
include the proper disclaimer, and alleges that the DGG met the thresholds for political
committee status in 2008 because it received and made undisclosed contributions and
expenditures, but failed to register and report as a political committee with the
Commission. See Attachment 2.

In its Response, HFC acknowledges that the Committee made a disbursement on
August 29, 2008, in the amount of $1,385.75 to 48HourPrint.com. HFC also forwarded a
page from its asiended 2008 Octoter Quarterly Repait that dluclosed this ditbursesnent.
The timing and amxunt of HFC’s paymaent comespenda to an invaoioe for the “Corrugd”
communication included with the Complaint. See Attachment 3 to this Repart and HFC
amended 2008 October Quarterly Report pp. 1200. HFC did not otherwise address the
“Corrupt” or “Voters” communications. DGG and David Knox did not respond to the
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Complaint,' although Knox reportedly stated publicly that his efforts against Rep. Scott
are independent. See Ben Smith, Scott Clears Away Much of Tax Debt, THE ATLANTA
JOURNAL-CONSTITUTION, June 25, 2008 (“Ben Smith, June 25, 2008™).

As set forth below, we recommend that the Commission find reason to believe
that Honeycutt for Congress and Scott Mackenzie, in his official capacity as iteasurer,
and Andrew Honeycutt, the campaiga chuirman, knowingly axd willfully violated
2U.S.C. § 441d(a) kecanne it appears that it anthorizad and paid for 2 ecrsmmanfontion
that identified another entity paid for it. In addition, bacause HFC did nat discloge the
disbursement for the “Corrupt” communication on its initial 2008 October Quarterly
Report, we recommend that the Commission find reason to belicve that Honeycutt for
Congress and Scott Mackenzie, in his official capacity as treasurer, violated 2 U.S.C.
§ 434(b).

As to DGG and David Knox, because the “Voters™ communication failed to .
include a disclaimer and it was not disclosed as an independent expenditure, we
recommend that the Corzission Znd reason to believe that Denocruts for Good
Govermaniil and Devid Kisux vivlaed 2 U.S.C. §§ 441d(a) and 434(c). Becamso we do
not kave cost informatian regarding “Voiscs,” there is insufiiciant informotion at this
time t2 determine whether there is reason to believe that DGG failed te register and
report with the Commissiaz as a political committee. See 2 U.S.C. §§ 433 and 434.
Therefore, we make no recommendation on the issue at this time.

! We fhrwanied tise Coaplilint 43 DGG @id David Rssx on twio sapams occasians at two differsnt
addresses. Both were returned by the USPS as “undeliverable as sddressed unable to forward.”
Subsequently, on March 25, 2009, Mr. Knox filed a complaint against David Seott in MUR 6182 that listed
a third address for Knox. On March 27, 2009, we forwarded a third notification to this new address.
Finally, we forwarded the Complaint to DGG and David Knox by Federal Express on April 22, 2009.
Federal Express records indicate that the Complaint was delivered on April 23.
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In addition, we recommend that the Commission find no reason to believe the
allegation that Respondents fraudulently misrepresented themselves as acting on behalf
of the Democratic Party. See 2 U.S.C. § 441h(a).

Considering the seriousness of the apparent conduct reflected in our reason to
believe recommendations that some of the respondents may have knowingly and willfully
violated tne Aet, we resommund thut the Commission investigate in oxder to astertain
additiomn! infarmation arganding the creatien and dissesuinatisn of hath the “Carrupt”

and “Viters” commanications.
I.  FACTUAL AND LEGAL ANALYSIS
A. Factual Background

In the 2008 general election, Deborah T. Honeycutt was the Republican candidate
for Congress opposing the Democratic incumbent, Rep. David Scott, in the 13®
Congressional District of Georgia. HFC is the principal campaign committee for
Deborah T. Honeycutt, and her spouse, Andrew Honeycutt, is the Committee’s campaign
chairmmm. See Response.
1. Demroerats for Good Governzrast and Bavid Knox
DGG is ax organimation created by David Knox.

government.catn. DGG is not registered as a political
committee with the Commission or the Georgia State Ethics Commission, and is not
registered with the IRS as a section 527 organization. According to DGG's website, it is
“[t]he place to get the facts about Democrats who are really doing the work for
Democrats.” See id However, the entire content of the website appears to focus on
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material opposing a single candidate, Rep. Scott, including portions of local newspaper
articles that are highly critical of Rep. Scott. See id.

Knox is also the owner and operator of DK Intermedia, a website development
compeny. Both Knox and DK Intermedia were vendors to HFC for Deborah T.
Honeycutt’s 2006 and 2008 congressional campuigns; Honeycutt faced Rep. Scatt in both
genezal elections. The DN Intorm:edia websile indicatas it created en “informational site”
for Heneyouat's 2006 congressional axmmnign.? Accanting tn HF('s diseloswre meposts;
the Committes disbussed $250 to David Knox on February 28 and on Macch 13, 2006 for
“website and photos,” $750 and $350 on May 9 and July 7, 2006, respectively, for
“consulting-graphics/website maintenance,” and $350 and $250 on July 31, 2006 and
February 6, 2007, respectively, for “consulting-graphics/website.” HFC disbursed $525
to DK Intermedia on May 7, 2008 for internet consulting.

The website for Democrats for Good Government contains a link to
www.voteoutdavidscott.com, a website apparently dedicated to the defeat of Rep. Scott
and reportedly credted by David Kixx. See Joel Hall, Scort files FEC Charges against
Honsyvuit's Canpaign, CLAYTON NEv® DAILY-ORLINE, Otsolrer 22, 2008 (“Joel Hall,
Octaber 22, 2608™).> The site begins witk a heading “Geargia’s Congressional 13
District Cornupt Congre$$man,” and ccatinues with a cartaon figure identified as Rep.
Scott sitting at a deak surrounded by individuels identified as “Lobbyist” and piles of
cash with the U.S. Capitol in the background. The website directs the viewet to “Check
Him Out and Vote Him Out!l!” Several pages into the website is the cartoon depiction of

2 The website states that “this site Is no longer a part of this portfollo. There is no support for this
uldhu [sic).” [Emphasis in original]. http://www.dkextra.com/partfolio/web_port.htm

3 The website link, www, voteoutdavidscott.com is now closed; however, the website can be avcessed
wmmummmmm«
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Scott sitting on a mound of cash as included on the “Corrupt” communication. The

website concludes, “No Disclaimer Necessary — We only work for the government part-

time (ourselves the rest of the time.) Sponsored by Democrats for Good Government!”
2. “Corrupt” Communication

A copy of the “Cormrupt™ communication at issue is included with the Complaint
as Exhibit B and with this Report an Atiechment 1. Oge sitle of tie communication
begins with the haading “CORRUPT DAVID SCOTT,” followed by a picture of Rep.
Scott and the statenwat “Ravid Scott is CORRUPT!!!” The comununication then refers
the reader to www.voteoutdayidscaft.cgm. The communication also contains a depiction
of the Democratic Party donkey logo and the tagline, “Your Vote Counts for Change!”
The other side of the communication refers to Scott as “The Worst Black
Congressperson,” and includes a cartoon depiction of Rep. Scott sitting on a mound of
cash with the U.S. Capitol in the background. Both sides of the communication contain a
disclaimer stating that it was paid for by “DemocratsForGoodGovernment.com.” See
Attachment 1. Neither the Complaint nor HFC’s Response provides information
regarding the distzibution of this canmaunication.

The Complaint slso psovidert an invoioe dated August 26, 2008 from
48HourPrizt.com in the amount of $1,385.75 for 25,000 double-sided “3.5 x 8.5 Rack
Cards — Corrupt.” Attachment 3. The invoice was billed to “Andrew” at 160 Deer
Forest Trail, Fayetteville, Georgia, and includes a “blind shipping address” for “David” at
2326 Nicole Drive, Hampton, Georgia.* The invoice “Ship to” addressee is David Knox
at an address in Jonesboro, Georgia. Public records indicate that Deborah and Andrew

4 Knox reportedly acknowledged previously renting at the blind shipping address in Hampton. See Joel
Hall, October 22, 2008.
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Honeycutt are the owners of the Fayetteville address. HFC disclosed a $1,385.75
payment to 48 Hour Print on August 29, 2008 for “Printing™ that corresponds to the
3. “Voters” Communication

A copy of the “Voters” communication & issue is included with the Complaint as
Exhibit C and with this Report ws Attichment 2. Beth sides of “Vattes” arw headed with
the saxne pictwre of Rep. Baott and the words: “Rapresentative Smit’s reconis indieate B
caxns more ahout his weaith and camfort than ahomt education, employmsant and health
needs of the citizens of Clayton, Cobb, DeKalb, Douglas, Henry, and South Fulton
Counties. Check his record and vote him out.” The communication then refers the
reader to several websites.® The other side of “Voters™ below the header contains the
word “WHY"” and lists purported reasons such as “Tax Evasion” and “Misuse of Official
Resources.” Both sides of “Voters” include a tagline, “Time for a Change from David
Scott.” Neitheuideofthccommiutionconhimadischimerahﬁngwhopaidfortbe
comeaunication. Finally, the bottom portion of sach side refers the reader to
wwi.voteoutdevislscott.com and oleses with “Demomats for Good Govermmene:™ See
Atachment 2. There is no infeemation availalile rogarding the production, distribution
or casts associated with this communication §

3 The “Voters” communication listed the following websites: htp/hvww.bcyonddehyorg/mdel!l?

hitpe// s, gendevilitinier.convrep_duuli_scottafixouniid_phenanigans; and

http://www citizensforethics.org/node/30146. The website links are no longer accessible.

¢ Local media reported that a “flier” matching the description of the “Voters” communication appeared on

mailboxes across the 13* Congressional District. See Ben Smith, June 25, 2008. This reported activity

wokplmbefnulhe.luly 15, 2008 primary election. See id. Knox reportedly acknowledged providing

volunteers of Rep. Scait’s primary opponent, Donzella James. Ses id. Jmmnes

umgmvleueofi\nudvlty.lnduqmdumﬁn;ﬂmdn“didnmm[ﬂw‘ﬂm']out“

wmm&dm‘hwnmbbmmmmwmmmhmumwm

they vote.” Ses id.
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B. Legal Analysis
1. Disclaimers

The Complaint alleges that the “Corrupt” and “Voters” communications did not
include the required disclaimers. A political committee that makes a disbursement to
finance a public communication must include a disclaimer. 2 U.S.C. § 441d(a);

11 CF.R. § 110.11(a)1). Didelainrers are also reguired for public communications
financed by any persen that expreusly advoeate the alection or defeat of a claacly
identified nandidste. 2 U.S.C. § 441d(a); 11 C.FR. § 110.11(a)2). The term “public
communicetion” includes “mass mailings™ and “any other genezal public political
advertising.” 2 U.S.C. § 431(22); 11 C.F.R. § 100.26. Mass mailing is defined as a
mailing by U.S. mail or facsimile of more than 500 pieces of mail matter of an identical
or substantially similar nature within any 30-day period. 2 U.S.C. § 431(23); 11 C.F.R.
§ 100.27. The Commission has determined that campaign literature “distributed to the
general public at their place of residence...constitutes general public political
advertising.” See MUR 4741 (Mary Bono Commitiee) Factual and Legal Analysis
(finding reason s beliewe thit the Comatites wiolated 2/U.S.C. § 441d(a) by fiiling to
inelude a disclaimer on campaign matezinl lefs on deardmabe of resilences).

The discleimer for a commusiration that is paid for and authosived by &
candidate, an authorized committee of a candidate, or its agents, shall clearly state that
the communication has been paid for by such authorized committee. 2 U.S.C.

§ 441d(a)1). The disclaimer for a communication not authorized by the candidate shall
clearly state the name and permanent street address, telephone number or World Wide
Web address of the person who paid for the communication and state that the
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communication is not authorized by any candidate or candidate’s committee. 2 U.S.C.
§ 441d(a)(3). We now address the communications in question.
a. “Corrupt”

The Complaint alleges that HFC violated the Act’s disclaimer provisions when it
paid for a communication, “Corrept,” that failed to state that the Committee paid for &
Tho available inf=mation, including the Committee’s Ruspunse and asnended 2008
October Quartsrly Repost, and the inveice, see Attnchment 3, indicades thet HFC in flaet
paid $1,385.75 for 25,000 “Corrupt” “eack cards” an August 29, 2008. However, nzither
the “Corrupt” communication itself, the Complaint, Response, nor other available
information indicates how the communication was disseminated. The Committee’s
amended October Quarterly Report includes disbursements on September 5, 2008 to
Donald W. Allen I1, in the amount of $1,000.00 for consulting/canvassing and on
September 25, 2008 to Dan P. Young, in the amount of $4,000 for consulting/canvassing,
which may be related to the dissemination of “Corrupt.” If the communication qualifies
as & public communication, i.e., if it was nmss mailed, see 11 C.F.R. § 100.27, or
otherndee qualifiss as zenacal pisblic political advartising, the communication weald nesé
to contain a disclaimer stating that HFi~ pnid for and suthariped the communication. See
2US.C. § 441d(a)(1). Because the communication did not include such a disclaimer,
HFC may have violated 2 U.S.C. § 441d(a).

The available information further suggests that such a violation may have been
knowing and willful. The phrase knowing and willful indicates that “actions [were] taken
with full knowledge of all of the facts and recognition that the action is prohibited by
law.” 122 Cong. Rec. H 3778 (daily ed. May 3,1976); see also AFL-CIO v. FEC, 628
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F.2d 97-98, 101-02 (D.C. Cir.), cert. denied, 449 U.S. 982 (1980) (noting that a “willful”
violation includes “such reckless disregard of the consequences as to be equivalent to a
knowing, conscious, and deliberate flaunting of the Act,” but concluding on the facts
before it that this standard was not met); National Right to Work Comm. v. FEC, 716 F.2d
1401, 1403 (D.C. Cir. 1983) (same). The available information indicates that the
Committee, through its sgest Andoew Honeyentt, ordeved the “Comupt” communnicatics,
and as indieaed by the 48idourRrint.cem invoiee, proviied the parsonal dddress of the
candidate and campaign chairmcn as the billing addreas. Howewer, “Corrupt” insludes a
disclaimer, “Paid for by DemocratsforGoodGovernment.com,” and contains the same
headline, “The Worst Black Congressperson,” and cartoon depiction of Rep. Scott as
included on the DGG website. Further, the blind shipping address listed on the invoice is
a reportedly acknowledged former address of David Knox, DGG's principal. See
Attachment 3; see also Joel Hall, October 22, 2008.

HFC’s apparent effots to try to hide its involvement with the “Corrupt”
communicatien so that any recipients would net know that Andrew Honeycutt or the
Committee autorized and peid for “Cosyupt” furthor supports a reursmsendation thxt
HFC and Amirew Haneyoutt imowingly asd wdllfully violeied the Act. HFC's Ruspanse
does not asdri==ss any relatioaship with DGG er David Knox; however, the availahle
infarmation indicates an ongoing relationship between HFC and David Knox. See supra
Pp. 5 In. 3-12. In addition, the invoice at Attachment 3 further supports this ongoing
relationship because it lists the name “Andrew™ and the billing address for the candidate

? Knox reportedly denied involvement with the “Corrupt™ communication, reportadly stating, “I am not
comnocted 0 this, I didn’t pay them for it, and they didn't pay me for it.” See Joel Hall, Gotober 22, 2008.
Deborah T. Honeycutt reportedly denied any contact with DGG, stating, “myself, my campaign staff and
my wozknss boee néthing ta do with Remacmdy foe Good Gossmment.” Sae M.
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and her spouse and campaign chairman, Andrew Honeycutt, as well as the name “David”
and the reported former address of David Knox. See supra fn. 4; see also p. 6 In. 17-

p- 7 In. 3. By paying for a communication with a disclaimer stating that a third-party
organization paid for it, HFC attempted to conceal its identity as the person that
autirorized anl paid for the 25,000 rack cards. Andrew Honeycutt and/or HFC attempted
to avoid any exglicit eommustion betweea the “Corrupt” conemunicution and the
Homeycutt campeign by steting that DGG paid for the “Corrupt” communiestion.’ Thus,
Respandents appear to have knowingly and willfully vielated the Act. Accordingly, we
recommend that the Commission find reason to believe that Heneycutt for Congress and
Scott Mackenzie, in his official capacity as treasurer, knowingly and willfully violated
2US.C. § 441d(a). In view of campaign chairman Andrew Honeycutt’s personal
involvement with the “Corrupt” communication, demonstrated by the 48HourPrint.com
invoice, we also recommend that the Commission find reason to believe that Andrew
Honeycutt knowingly and willfuily violated 2 U.S.C. § 441d(a). |

1

* The candidate, political committee, and profeasional treasurer were experienced. Honeycutt was a
candidate in 2006 as well as 2008 and HFC’s treasurer, Scott Mackenzie, is an “FEC Compliance Officer”
with BMW Direct, a Washington, D.C, political firm. HFC’s disclosure reports indicated total
activity in amounts exceeding $1.1 million and $4.7 million for the 2006 and 2008 election cycles,
respectively.
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| Despite the limited
amount currently known to have been expended for the “Corrupt” communication, the
apparently knowing and willful conduct warrants an investigation into how this
respondents’ involvement in this activity.

b. ‘“Volss”

The Complaint also alleges that the “Voters™ communication violated the Act's
disclaimer paovisions. The communicstion itself states neither who paid fer it nor
whether it was authorized by a candidate oz candidate committee. See 2 US.C.

§ 441d(s). HFC did not address the “Voters” communication in its Response; as noted,
David Knox and DGG have not responded to the Complaint. The dissemination of
“Voters” determines whether it is a public communication and thus required a disclaimer
under the Act. See id; 11 CFR. §§ 110.11(a) and 100.26. Local media reported that a
“flier” matching a description of the “Voters” communication appeared on mailboxes
across Rep. Scott’s congressional district See Ben Smith, June 25, 20605. It thms appwars
that “Voters” smmy condtitute a publio counwmitmtion in the form of general palilic
politicel aduastisirig. Ses 11 CF.R. § 100.26; see alao MIUR 4741 (Mary Bono
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Scott with phrases such as “Voters vote him out,” and “Time for a Change from David
Scott.” See Attachment 2; 11 C.F.R. § 100.22(e). Thus, the communication should have
contained a disclaimer. See 2 U.S.C. § 441d(a).

As to what the “Voters” disclaimer should have stated, the available information
is limited as to whether DGG and Xnox acted with the involvement of a candidate or
cardidate sormmittes in the payment, prodwotion, wad distritastion of “Votew.” If DGG e»
Knax st witheut soelh involvement, “Votom” was net authorized by a saadidate and
thus requirad hy the Act ta isciude She nams, permanent stpeet addreas, telephone number
or website address of the person that paid for the communication and state that the

communication was not authorized by any federal candidate or candidate’s committee.
See 2 U.S.C. § 441d(a)(3)."° The line at the bottom of both sides of the “Voters” card,
“Democrats for Good Government,” does not satisfy this requirement. Because “Voters”
appears to be a communication produced by DGG and David Knox and appears to lack
an appropriate disclaimer, we recommend that the Commission find reason to believe that
Democrats for Gooll Government ard Duvid Knox violated 2 U.S.C. § 4418{a). An
inwwstigation is mecessmny to dbtain stiditionsd informmtion regarding the cirsarmramces

¥ IfDEG o Navid Knes pald fas “Votess! hag a candidste wr camiidate’s commitate, or its agents,
authorized the communication, “Voters” should have included a disclaimer pursuant to 2 U.S.C.

§ 441d(a)(2). The question then arises whether the “Voters” communicstion was coordinated with the
caxdidete. If“Vosrs™ neet tzte stileria ses fosth in th Comamissivn’s sugnlations for svurdinated
communications, then DGG's or Knax's payment for the communication would constitute a potentially
exszssive in-kind contribution to the candidate committee. See 2 U.S.C. § 441a(a)(7XB)(); 11 C.FR.

§§ 10921 and 109.22. The criteria for a coordinated communication consists of three standards — psyment
by someone other tian the candidate or her commmitee; sstisfiction of'ons or more of tie Tour content
standards; and sstisfaction of czre or more Ut the six cinduet stendards. 11 C.F.R. § 189.21, The paymesn
stendiird would be saliified if BRIG/Kmox or stitkther prrosa gthor thea the cundidate comntition piid for
“Votorn.” Tiw eommsnt smndard is satisficn bosumse th communitaion sgsyly sdvoxates tise defeat of
Rew. Seott, md thie eominet standan] of dss sowrdination ragistions wasld be satisfied if the
mmbﬁuwwumm-m:ﬂlhﬁmcmm
with the condlidate, conmviites, or hat sgants. Séc 11 CFR. § 100.21(d). Sisen wa have na infemmtion s
this time regarding % costs of “Voters™ or indicating that & candlidate or candidate committee was
invgived with this casmmunication, we make no recommendation at this time as to 8 possihle resulting
excessive contribution by DGG or David Knox.
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surrounding the distribution of the communication and the costs associated with the
communication.
2. Reporting
a. Disclosure of Payment for “Corrupt” Communication

HFC’s disclosure reports must disclose all disbursements. See 2 U.S.C.
§ 434(b)X(4). HFC didl mot disclose the $1,385.75 disbursement to 48HourPrint.com for
the “Carrupt” communicadion in its initisd Octobar Quarterly Report filed om Ocinber 15,
2008. Thke Complaint was iitially filed on Qutober 1, 2008, but was returned to the
Complainant to correct a form defect; the Complaint was properly submitted on
November 26, 2008. On October 22, 2008, the Committee filed an amended quarterly
report that disclosed the $1,385.75 disbursement.'’ See 2 U.S.C. § 434(b). HFC thus
amended the report after the Complainant filed the Complaint. Because the disbursement
was not disclosed on HFC’s original October Quarterly Report, we recommend that the
Commission find reason to believe that Honeycutt for Congress and Scott Mackenzie, in
his official capucity as treasurer, vicfated 2 U.S.C. § 434(b) by failing to timely disclose
the disburss=unt.

- b. indepecdsat Fxpemditure Reporting for “Voters”
Communication

If DGG or David Knox spent more than $250 on “Voters,” and the
communication was not coordinated with any candidate, DGG or Knox was required to
file an independent expenditure report with the Commission. See 2 U.S.C. § 434(c). An
independent expenditure is “an expenditure by & person expressly advocating the election
or defeat of a clearly identified candidate” and “that is not made in concert or cooperation

" The original October Quarterly Report was 47 pages. The amended report was 1275 pages.
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with or at the request or suggestion of such candidate, the candidate’s authorized political
committee, or their agents, or a political party committee or its agents.” 2 U.S.C.
§431(17); 11 C.F.R. § 100.16. Under the Act, every person who makes independent
expenditures in excess of $250 must file a report that discloses information on its
expeaditures arx identify each person who marde a contribution in excess of $200 in a
calendar your and sach person who gass saore than $200 for ths pupese of firthering an
indegandent excpendidusa. 2 U.S.C. § 434(c). It is likely that the coats asgnciated wish the
prodrction snd distribution ef “Voters” excaaded the $250 independent expenditure
reporting threshold. For example, HFC paid $1,385.75 for the production of the
“Corrupt” communication. Therefore, we recommend that the Commission find reason
to believe that Democrats for Good Government and David Knox violated 2 U.S.C.
§ 434(c) and authorize an investigation to establish the costs associated with “Voters.”'?
3. DGG Political Committee Status

The Complaint alleges that in calendar year 2008 DGG received contributions and
made expenditures in excess of the regististion and reperting reqfirements of the Act.
See 2 U.S.C. §§ 433 and #34. Thw Ant dofinss u peliticnl conmnittee as “auy commiicoss,
club, mmacisting, or other graiw of pessmns which reneive cantsibutiona aggangnting in
excees of $1,000 during amllaryen'ormam expenditures aggregating in excess of
$1,000 during a calendar year.” 2 U.S.C. § 431(4XA). As set forth below, there is

2 There is an additional independent expenditure reporting requirement at 2 U.S.C. § 434(g) (persons that
make inovpendent expendituves sggregatihig $1,000 or more after fhé 20® day, lut mo mere than 2T hours
before the date of an election, must file a report within 24 hours with the Commission describing the
expenditure). In view of the lack of information as to the amount DGG or David Knox spent on “Voters,”
as well as to the timing of its distribution (it may have been disseminated within 20 days before the July 185,
2008 primary election) we make no recommendation at this time as to whether section 434(g) reporting
was also required.
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insufficient information at this time to make a recommendation as to whether there is
reason to believe DGG has met the Act’s threshold for political committee status.

The term “contribution” is defined to include “any gift, subscription, loan,
advance, or deposit of money or anything of value made by any person for the purpose of
influencing any election for Federal office.” 2 U.S.C. § 431(8)(AXi). The Commplaint
alleges that DGG seceived contributicns surpassing the Act’s registratien requirements
but did mot provide any inforanéian to suppast this ciaim. Cemmplaiut at 4-5.
Respondets DGG and David Knox did 2ot respond to the Cemplaint and HFC’s
response daes not address this issue. Accondingly, the available information is
insufficient to conclude that DGG has satisfied the statutory threshold for political
committee status by receiving contributions for federal elections exceeding $1,000. See
2US.C. § 431(4)XA).

The term “expenditure” is defined to include “any purchase, payment,
distribution, loan, advance, deposit, or gift of money or anything of value, made by any
person for the purpose of influencing any election for Federal Office.” 2 U.8.C.

§ 431(9)AX(i). In dutermining wintiser un organizitien has reude an exmaditure, the
Commiasion “enalyzss wdacther expanditures for any of an organization’s
communications made irdeperdently of 2 candidate constitute express advocacy either
under 11 C.FR. § 100.22(a), or the broader definition at 11 C.F.R. § 100.22(b).”
Political Committee Status: Supplemental Explanation and Justification, 72 Fed. Reg.
5595, 5606 (Feb. 7, 2007). DGG’s “Voters” communication contains express advocacy
under 11 C.F.R. § 100.22(a) because it refers to Rep. Scott by name and by picture and

contains language including “Vote Him Out,” “Check his record and Vote Him Out,” and
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“Time for a Change from David Scott,” before it concludes with a reference to the
www.voteoutdavidscott.com website. See Attachment 2. The above language is
unmistakable, unambiguous, and about which reasonable minds could not differ as to
whether it encourages actions to defeat Rep. Scott. See 11 CF.R. § 100.22(a). The
“Vorers" comnmnication clearly constitaies expross advocacy, as defined in Section
100.22(a). For this rewun, sn @nlysis of the *Verm” commmuniwition wnder section
100.22(b) is unmmoessary. Bacsuse tha mueilabis information doss not indicate the asats
assooiated with “Voters,” and it is not clear whether DGG spent over $1,000 on this
commulﬁmbmwenmkemmmmdlﬁmﬂtﬁsﬁnwumwhetherthueismm
believe that Democrats for Good Government failed to register and report as a political
committee in violation of 2 U.S.C. §§ 433 and 434."
4. Alleged Fraudulent Misrepresentation

Finally, the Complaint alleges that, by including a depiction of a logo similar to
the logo of the Democratic Party on “Corrupt,” Andrew Honeycutt, acting on behalf of
HFC, and David Knox, acting on behalf of DGQ, fimuduiently misrcpresented that the
mailur was disssninated by the Demsocwatic Party. Compluint at S. The Ast prohibits
fedeml condidetes snd their emplsyasa or agenia fism fraudmiastly misreparsmnsing

B To address overbreadth concemns, the Supreme Court has held that only organizations whose major
purpese is campaign activity cam potentially qualify as political comitsees under the Act See, ¢.g.
Buckley v. Valeo, 424 U.S. 1,79 (1976); FEC v. Massachusests Citizens for Life, 479 U.S. 238, 262 (1980).
The Commission has long applied the Court's major purpose test in determining whether an organization is
a “political committee” under the Act, and it interprets that test as limited to organizations whose major
purpose is federal campaign activity. See Political Committee Status: Supplemental Explanation and
Justificativy, 72 Fed. Zsg. 5595, 3397, 5601 (Féb. 7, 2007). DGG fs not regisserod will the IRS as &
seaiion §87 orgundaation. mmm-hﬂa“lﬁndlmn;mqmmmhlmmon

0 v, deagoc yermussen com, althemgh thie “Voters”
uﬂ“Cmm"mmmmmswﬂnswﬁnmhmumhr atlvanating the dafeat of
Rep. David Scott. However, hmamemlmm:muhhhmadmmwmnmu
time whether or not DGG meets the statstory thresheld for political committee status, we do not apply the
“major purpose™ analysix to DGG.
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themselves, or any organization under their control, as speaking or otherwise acting on
behalf of any other candidate or political party on a matter which is damaging to such
other candidate or party. 2 U.S.C. § 441h(a).'* In past enforcement matters dealing with
fraudulent misrepresentation allegations, the Commission has focused its analysis on
whether the Respondent was acting like the “official” party organization. See MUR 4919
(Charfes Bl for Comgeens); see also MUR 544% (Natiosal Democratic Campeign
Camm.). In MUR 4919 (Basi), the Commission found remson to beliewe that the
Cuanamittee, Campaign Manager, and Finance Dimctor knowingly end willfully violated
2U.S.C. § 441h, and that the Committee treasurer violated 2 U.S.C. § 441h, wken
Respondents, on behalf of the Republican candidate in the California’s 10®
Congressional district, disseminated a communication within days of the general election
to Democratic voters in the district that was purportedly prepared by a fictitious local
party committee, the East Bay Democratic Committee, and signed by a Democratic
Congressman of a neighboring district that expressly advocated the defeat of the
Demouratic incumbent. The conmunication’s text suggested that commnittee was a
legitismte organization within the Dezsecrittic Party by including langusge sush as
“Repmereniiny all Dunonmts in the Rast Buy.” The eosnmamsiosting urgei the defisat of
the intumbent but dixl it inolmie a dinclaimer idaatifying who paid for it or whether it
was authorized by any candidate or committee.'

“ Section 44 1h(b) prohibits the fraudulent solicitation of funds, which seems to be further afield here
where the available information does not indicate that DGG used the logo in connection with soliciting

15" After an Investigation, the Commission found probable cause to believe as to Charles Ball for Congress,
its treasurer and its campaign manager and conciliated with these respondents.
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Unlike the communication in MUR 4919, in the instant matter, the “Corrupt”
communication cannot be construed as an instrument of an “official organization” within
the Democratic Party. Neither the complete name of the organization “Democrats for
Good Government” nor the use of the word “Democrat” is sufficient to conclude that
Respondents attempted to dammge the Democratic Party. See 2 U.S.C.

§ 441h(a). “Conwupt” dose not eomuin text devigned to nmake the comsmunication appear
that tise source of this commusicatisn vns the Damocratic Party. See Atischment 1.
Alﬂlough[hbanhT.}hmeyumWﬁﬂaelepuhﬁmmﬁminthemm.
election against Rep. Scott, the presence of the donkey logo on the “Corrupt”
communication does not rise to the level of a violation of section 441h(a). The donkey
logo, which is a generic symbol of the Democratic Party, is minimally displayed on the
bottom left portion of the “Corrupt” communication that expressly advocates the defeat
of Rep. Scott. See Attachment 1. The available information does not suggest that DGG
represents itself as an arm of the official Democratic Party structure, such as a district or
local party connnittee as defimed at 11 C.F.R. § 100.14(b). Accordingly, we recomsuend
that tlee Conmnission fird ro roazon te beliove that Anlire Homeycut, Honeyoutt for
Congress and Sentt Maciemie, in his official capacity as treasurer, Demeardia for Gosd
Gevernment, and David Knox violated 2 U.S.C. § 441h(a).

L INVESTIGATION

We recommend an investigation in order to resolve factual issues including who
was responsible for the creation of HFC's “Corrupt” communication, how the
communication was distributed and the total costs associated with this activity. Further,
we would seek to ascertain the exact costs incurred printing and distributing the “Voters”




11044Z04287

MUR 6138 (Honeycutt for Congress)
First General Counsel’s Report
-20-

communication, including whether any candidate or candidate committee, such as HFC,
or its agents, paid for or authorized the “Voters” communication. Because formal
discovery may be necessary, particularly given Respondent Honeycutt for Congress’
possible knowing and willful violation of the Act, we recommend that the Commission
authorize the use of compulsory process, including the issuance of appropriate
intearogatories, dovament subpeeass, apd deposition subpounss, £ neosssary.
Iv. RECOMMENDATIONS
L Find reason to beliexe that Honeycutt for Congress and Scott Mackenzie,
in his official capacity as treasurer, knowing and willfully violated
2US.C. § 441d(a).

2, Find reason to believe that Andrew Honeycutt knowing and willfully
violated 2 U.S.C. § 441d(a).

3. Find mmsaen te belive that Democrats for Goad Governmeat amd David
Knox violastd 2 U.S.C. § 441d(a).

4, Find reason to believe that Heneycutt for Congress, and Scott Mackenzie,
in his official capacity as treasurer, violated 2 U.S.C. § 434(b).

S. Find reason to believe that Democrats for Good Government and David
Knox violared 2 U.S.C. § 454(c).

6. Find no reason to believe that Andrew Honeycutt, Honeycutt for Congress
and Sodit Mavkmiisic, in kis official capcity as treaswmr, Danenaenis for
Good Govemment, or Dawid Knox violated 2 U.S.C. § 441h(a).

7. Approve the sttackad Faetun! and Legal Analyses.

8. Authorize the use of compulsory process as to all respondents and
witnesses in this matter, including the issuance of appropriate
interrogatories, document subpoenas, and deposition subpoenas, as
necessary.
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9. Approve the appropriate letters.

A-d6-[D

1. “Corrupt” communication
2. “Voters” communication

BY:

Thomasenia P. Duncan
General Counsel

quyAmc:mGenenlCouml
for Enforcement

Mark Allen
Assistant General Counsel

S M. Brid b

Shana M. Broussard
Attorney
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